Host Country Taxation of Tax-Motivated Transactions: The Economic Substance Doctrine

FACTS

The question presented for con51derat10n is how does the Host Countly deal V\ch a transacnon that is moti=-:

vated almost exclusively by tax; consu:leratlons but’ that iri:economic terms (leaﬁn aslde
benefits), leaves the taxpayer in substantially the same posulon as itwas priorto the tranaacaon’ There are
many fact patterns thal would fit this description (hmlted only by the laxpayer's 1ngenu1ty) and such fact
patterns would vary from country to country: However, they:would have in common the mampulatlon of the
letter {or form) of the law to the detriment of its substantwe intent.

QUESTIONS

A. Will the Host Country tax authorities respect the form of the transactlnn '-whlch on;its face3 satrsfles each'element uf
existing Host l:nuntry law, dasplte its lack of economic substance? g

B. What are the pre- reqmsnes fora transactlon to he cnnmdered fmmune from chailenge umler Host l:ountry’s :

ecunnmm substance,” “antl abuse,”''abuse of law” or similar rutes or doctrmes7 For example:

I.Isa subjectlve business purpose/motlvatmn (as contrasted w1th a tax mouvatlon) ne(:es.sa.ry9
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|, Introduction

{ he French tax treatment of a transaction de-
pends primarily on its legal analysis. Unlike in
some countries, the economic analysis of a
transaction is not the prime factor in determining
how the transaction should be treated for tax pur-
poses, when it is clear how the transaciion is to be
classified from a legal point of view.

However, Article L 64 of the French Tax Procedure
Code (LPF), which is generally referred to as the
“abuse of law” (AOL) rule, allows the French tax ad-
ministration (FTA) to challenge the tax treatment of a
transaction when the real nature of that transaction
has been disguised or the transaction has been en-
tered into for the sole purpose of avoiding tax.

This paper first describes how and when the AOL
rule can be implemented (see I1., below). The paper
then goes on to describe the situations in which tax-
pavers can avoid the application of the AQL rule (see
1I1., below). Finally, it indicates what are the conse-
quences of the AOL procedure when it is implemented
(see IV,, below).

il. Will the French tax authorities respect the form
of a transaction that, on its face, satisfies each
element of existing French law, despite its lack of
economic substance?

The AQL rules have evolved over time (see A, below).
Recourse to the AOL rule by the French tax authori-
ties is subject to a specific procedure, which is gov-
erned by the law and aims to protect taxpayers against
extensive use of the rule (see B, below).

A. Evolution and current status of the AOL rules in France

1. Evolution until 2006: from simulation to fraud
by intent

The notion of “fraud by intent” is a general concept of
French law that was first enunciated in a civil law con-
text in the Princesse de Beaufremont case of 1878,
which concerned the attempt of the princess to obtain
a divorce by changing French nationality and getting

divorced in ariother country, when divorce was not yet
allowed in France.

In the tax area, an 1867 civil court decision,! which
concerned registration duties, and several administra-
tive court decisions between 1930 and 1935 already al-
lowed for the possibility of reclassifying transactions
in the case of simulation, but the AOL procedure was
not officially enacted as a specific rule untit 1925 in re-
lation to registration duties and 1941 in relation to
income tax, the rule being unified and codified in Ar-
ticle L 64 of the LPF.? Until 2008, this Article provided
that:

“acts are non-enforceable against the French tax ad-
ministration (below referred to as the FTA) when they
conceal the true nature of a contract or agreement
through clauses that:

@ Result in lower registration duties or less duty on
property transfers; or

m Disguise the realisation or transfer of income or
profit; or

m Provide partial or full shelter from turnover taxes
on operations carried out under a contract or agree-
ment.
The FTA then has the right to rely on the true
nature of the transaction.”

Initially, the application of the AOL procedure was
mainly imited to pure simulation, which was consid-
ered by some commentators® to be a concept distinct
from that of “fraus legis.” Pursuant to that approach,
the administrative courts admitted the AOL proce-
dure in cases dealing with the three traditional forms
of civil “simulation:”

1. A purely fictitious act: here, the simulation is in-
tended to lend credence to a legal operation that
does not actually exist (for example, a false inveice
or a false lease™);

2. A disguised act: in this situation, the nature or the
content of the ostensible act is contradicted by a
secret agreement (for example, a donation of shares
disguised as a sale to avoid registration duties or a
sale of assets disguised as a sale of shares); and

3. The interposition of persons: this last form of simu-
lation features an apparent party to the act (the “fig-
urehead”) and a hidden beneficial owner (or
debtor).®
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Under this initial approach, the question that had to
be determined was whether the legal position was
masking a different economic reality.®

In 1981, the scope of the ACL procedure, as defined
by Article L64 of the LPF, was extended by case law in
a landmark decision” that introduced the “purpose
test.” In this decision, the Administrative Supreme
Court ruled that, as well as in cases invelving fictitious
acts, the FTA may implement the AOL procedure if it
can prove that the transactions concerned have no
other purpose than avoiding or reducing the tax
burden to which the taxpayer would normally have
been subject in view of its situation and activities.
Subsequent decisions have confirmed that, under this
purpose test, the AOL procedure can be implemented
to counter non-fictitious acts that are exclusively tax-
driven.

With this decision, the Supreme Administrative
Court introduced a new interpretation of the AOL
close to the concept of “fraus legis” or “fraud by
intent,” thus potentially considerably extending the
scope of the procedure. However, since 1981 the Ad-
ministrative Supreme Court has taken a restrictive ap-
proach to the purpose test and confirmed, in many
cases, that the AOL procedure is not intended io pre-
vent taxpayers from choosing the most favourable
legal framework, but only to punish tax evasion.® Be-
sides, addressing the validity of the purpose test in
connection with favourable tax provisions, the High
Court has refined its approach by ruling that, in these
situations, there is an abuse of law only if the taxpayer
applies the favourable tax provisions in such circum-
stances that the objective that the legistator had as-
signed to them is not fulfilled.®

2. 2006: finalised definition of AOL

In the 2006 Janfin case,'” the French High court had
to decide whether the wording of Article 164 of the
LPF {see ILA.1., above) allowed it to be applied to a
transaction involving the use of a tax credit (avoir
fiscal). This gave rise to a question of interpretation in
relation to Article Lé4, the wording of which (again,
see ILA. 1., above) did not expressly authorise its appli-
cation in the context of matters refating to the compu-
tation of corporate tax, but only in the context of
matters relating to the computation of the taxable
basis for corporate tax purposes (so excluding situa-
tions involving the use of tax credits). The High Court
decided that Article L 64 could not be read broadly
and, therefore, could not be applied to a situation that
was not within the scope of the provision. However,
the Court indicated that the general “fraus legis” prin-
ciple could also apply in the tax area, in circumstances
that were outside the scope of the narrower definition
of Article L64.

In addition, this decision was important because it
saw the Court introducing a new “subjective” criterion
in the definition of fraud to the law, when it referred
to the intention of the legislator in creating the tax
rule that the taxpayer is seeking to apply, in order to
align the French approach in this context with the cri-
teria adopted in Buropean case law (see below). The

new criterion did not dramatically change the overall
approach (in fact, the purpose of a “derogatory tax
regime” (i.e., a tax regime that differs from the normal
tax regime) had already been taken into consideration
by the High Court in the 1981 case referred to above),
but, as will be seen in the next section, it has been in-
terpreted in a way favourable to taxpayers (see the
comments on Axa in IL.A.3., below).

Even though they were subject to different proce-
dures at that time, as the High Court later
confirmed,!'the definition of AOL and the wider con-
cept of fraud to the law were identical Jarnfin, however,
gave rise to a procedural problem because there were

J' situations in which the concept of fraud to the law

j could be applied, but not the narrower AOL tax proce-
dure, that were not subject to the specific AOL proce-
dure, which involves specific penalties and guarantees
(as, described in ILB., below). The tax law was there-
fore modified so that the new refined and EU-
compatible AOL definition would apply to all
situations in which a tax issue was involved.

Article 164 of the LPF now provides that: “In order
to restore their true character, the Administration has
the right to ignore, as not binding, acts that constitute
an abuse of law, either because these acts are fictitious,
or because, by seeking the benefit of a literal application
of the law or decisions contrary io the objectives pur-
sued by their author, they cannot have been inspired by
any other motivaiion than avoiding or reducing the tax
burden that the person would have normally borne in
view of histher situation or histher real activities.”*

3. Important cases on AOL

Since 2004, there have been a number of court deci-
sions that have focused on the application of AOL
rules, particularly in the financial area. Although there
was some fear in 2006 and 2007 that the AOL could
become a weapon to which the FTA might frequently
and easily resort, it appears that the judiciary wishes
to restrict the scope of its application to situations in
which there is evident fraud. Some of the important
AOL cases of the last 15 years can be summarised as
follows:

® Gras Savoye and SAMO"'? concerned “Turbo funds,”
i.e., mutual funds in which investments were made
shortly before coupon date so as to benefit from fa-
vorable official FTA guidelines that allowed tax
credits available at year end on income received by
such fund to be attributed in the same amount to all
investors existing on the coupon payment date as if
they owned shares in the funds at year end. Such
funds were used to multiply artificially the tax cred-
its available to new entrants in the funds. The High
Court decided that the AOL could not be applied on
the grounds that applying a favorable guideline can
never be abusive if the taxpayer respects the word-
ing of the guideline. This was regarded by some (or,
rather, many) commentators as a very tolerant
viewpoint, implying that the AOL had an extremely
narrow scope of application, but later case law has
shown that the High Court is not so tolerant in all
situations.

Bl
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& Pléiade,'” decided in 2004, and Sagal,ls decided in
2005, concerned situations in which various com-
panies jointly invested in an exempt Luxembourg
holding company, the purpose of which was to con-
vert taxable interest into non-taxable dividends.
The Court agreed with the FTA that the structure,
the purpose of which was to benefit from the par
ticipation exemption while at the same time avoid-
ing the application of the French controlled foreign
company (CFC) rules, was abusive,

8 Jaufin, which was decided in 2006 and is referred to
above, concerned dividend stripping transactions
involving dividend payments on shares of dormant
companies cifected within a group of affliated
companies. Each dividend payment had been tai-
lored in order to match exactly the amount of the
subsequent capital loss on the sale of shares. Fur-
thermore, the transfers of the portfolio allowed the
initial buyer to offset its corporate income tax liabil-
ity generated by previous capital gains. The High
Court decided that the AOL rule as worded at that
time did not apply to tax credits and that, although
the general “fraus legis” concept could have been ap-
plied, it was not applicable in practice, because the
FTA had failed to invoke it.

@ Bank of Scotland, decided in 2006,'® concerned the
sale of a usufruct with respect to French shares by a
US corporation to a UK bank, which gave rise to the
refund of a French tax credit and a lower rate of
withholding tax on dividends under the France-
U.K. tax treaty than under the France-U.S. tax
treaty. The High Court decided that the FTA could
characterise the sale agreement in accordance with
its true nature and refuse the benefit of the France-
United Kingdom tax treaty without having to follow
the AOL procedure, by relying on the more general
fraud to the law principle applicable to treaty shop-
ping, which was not at that stage included in the
scope of Article L 64 of the LPF as regards matters
relating to tax credits.

g In Axa, which again concerned transactions in
stocks dividends on which attracted a tax credit, the
Court gave an example of how it will apply the new
subjective test that looks to the “intention” of the
legistator and denied the application of the AOL.
Axa is discussed further in IT1.C., below.

@ Cases concerning registration duties are heard by
the Civil High Court (Cour de Cassation) rather than
the Administrative High Court (Conseil d’Etat). His-
torically, the civil courts have taken a restrictive ap-
proach when addressing AOL issues, although
some 2006 and 2007 decisions seemed to signal a
significant move in the direction of a broader ap-
proach in favor of the FTA.'” Hopefully, the changes
in the law will help to align the positions of the two
High Courts,

B. The compulsory AQL procedure

If the FTA is able to establish that there is AOL, the
taxpayer concerned suffers very significant financial
consequences (see IV, below), This is why the law pro-
vides strict procedural guarantees to taxpayers, al-
though the procedure can work against the taxpayer.
The mait features of the procedure are as follows:

a Implementation of the procedure by a tax inspector
reguires control and formal approval of the reas-
sessment notice by the local head of the FTA (in-
specteur divisionnaire).

@ The burden of the proof lies with the FTA, which
must prove that the prerequisites for the AOL pro-
cedure have been satisfied. In practice, however, the
burden of proof is shared with the taxpayer in so far
as the taxpayer must establish that there were rea-
sons other than tax reasons for entering into the
transaction concerned.

= In the case of a disagreement as regards the pro-
posed reassessment, either the taxpayer or the FTA
can submit the case to a dedicated national com-
mittee. This committee comprises representatives
of the administration, a law professor, a lawyer, a
notary and an accountant. Although its opinions
are not binding on the parties, an opinion of the
commiitee ruling against the taxpayer transfers the
burden of proof to the taxpayer for the rest of the
procedure before the courts. The opinions issued by
the committee are published annually.

If the FTA does not observe the above procedure, be-
cause either it fails to obtain the appropriate certifi-
cate from the local head of the FTA, or it fails to
prompt the taxpayer to submit the case to the commit-
tee, the AQL procedure is regarded as null and void.
This can occur when the FTA attermpts to recharacter-
ise the legal nature of a transaction, but fails to invoke
Article L 64 of the LPF (in what are known as “hidden
AOL’ situations) and therefore does not follow the
procedure. However, the administration does not have
to apply the AOL procedure when the point at issue is
the existence of a transaction for which the taxpayer
has provided no justification, or where a situation is
incorrectly characterised by the taxpayer.

Ti is clear, however, that there is a grey area between
those situations in which the AQL evidently applies
and those in which it does not. (When a tax inspector
recharacterises a transaction, is it because its original
characterisation was erroneous or because that char-
acterisation was concealing a different transaction to
avoid tax?) It can, thus, be tempting for taxpayers to
argue that the FTA is implicitly invoking the AOL in
circumstances in which it fails to follow the proce-
dure.

lll. What are the pre-requisites for a transaction to
be considered immune from challenge under
France’s “economic substance,” “anti-abuse,”
*ahuse of [aw” or similar rules or doctrines?

The following sections look at the factors that may
have to be considered when challenging the AOL rule:

A. The existence of tax fraud under “local” rules

Attempting to reduce one’s tax Hability is not, of itself,
fraud. Taxpayers with a choice of various ways in
which to achieve their legal or operational objectives
are not obliged to select the most tax-expensive way.'®
The European Court of Justice (ECJ) has also con-
firmed that minimising one’s tax burden does not, of
itself, constitute fraud (see Cadbury Schweppes, of
which more below). '
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The notion of fraud presupposes that there has been
effective evasion with respect to the tax that the tax-
payer would normally have been subject to in view of
its situation and activities. This must necessarily be
the case with respect to the tax paid in the “local
state,” i.e., here, France. Again this has been con-
frmed by the ECJ in a number of cases, most recently
in Cadbury Schweppes.®

According to Cadbury Schweppes, the AOL and
other anti-avoidance rules (for example, CFC rules)
should not apply in an EU context if the taxpayer has
created a structure that gives rise to a lower tax labil-
ity but the tax concerned was not avoided in the coun-
try applying the anti-avoidance rule {which, for
example, raises the question of the application of CFC
rules where shares are owned indirectly, through?a
foreign holding company that is not itsell a CFC. The
question can also be raised in a non-EU context, de-
pending on whether anti-avoidance rules should be
read restrictively or whether they can also be regarded
as applying in situations in which no effective evasion
in the country applying them has occurred).

The 2007 French Pharmacie de Chalonges®® decision
also confirmed that the AOL cannot apply when the
transaction concerned, though entered into only for
tax purposes, had no effective tax consequences, in
view of the faci that it “corrected” the effect of another
transaction, thus leaving the taxpayer with the same
tax liability as it would have had originally.

RB. The existence of reasons othet than tax reasons

The AOL will not apply when the taxpayer can show
that there are reasons for entering into a transaction
other than tax reasons. Do the tax reasons have to be
“exclusive” or “essential” if the AOL is to apply? In
other words, is it sufficient to prevent the AOL from
applying that there are other reasons than tax reasons,
or is the court required to consider and compare the
relative importance of the tax and non-tax reasons?
This remains an open debate — a number of ECJ
cases initially suggested that the criterion would be
that the purpese of a transaction must be “exclusively”
to avoid tax.?! Later ECJ case law states that the pur-
pose of a transaction must “essentially” concern tax.??

While it is difficult at this stage to predict what will
be the interpretation of the French courts, this is
largely a question of semantics, because it will be each
judge’s subjective opinion on a case-by-case basis that
will determine whether a transaction is considered to
be fraud (and.each judge will therefore disregard
those elements that he views as not material).??

C. The subjective condition: purpose of the law test

In accordance with the 2006 Janfiz decision and the
new wording of Article L 64 of the LPF, when a tax-
payer relies on a literal interpretation of a law to
obtain a tax benefit, the AOL will apply if that inter-
pretation is contrary to the intention of the legislator

However, this new criterion, which is regarded as
the “subjective” part of the definition, could prove
more difficult to apply than might initially appear.
Benefiting from a favourable tax regime cannot, of

course, be abusive when it is the intention of the law
to provide such a benefit in a defined economic situa-
tion. In more ambiguous situations, where the FTA
would challenge the provision of a benefit under the
law on the grounds of the AOL, the courts will have to
look to the intention of the legislator to determine
whether he intended to cover the taxpayer's particular
situatiomn.

The French High Court recently had occasion to
rule on this issue. In Axa,** the Court confirmed that
transactions gver the coupon date involving French
stock, dividends on which attracted the avoir fiscal
(i.e., the tax credit attached to French dividends), that
aliowed the taxpayer to transfer the tax credit to the
purchaser of the stock, or lending transactions having
the same effect, were not abusive, because the inten-
tion of the law was to avoid double taxation by grant-
ing a tax credit, which is a means of payment of tax.
Nothing in the law or the travaux préparatoires require
any more than that the taxpayer should be the legal
owner of the stock at the time of the payment of the
coupon. The High Court, therefore, considered that
the second “subjective” element required by the new
AOQL definition was not present and the AOL could not
apply.

In Axa, the Court had to analyse what was the inten-
tion of the law of July 12, 1965 creating the avoir
fiscal. Unfortunately, it is far from certain that such a
teleclogical explanation will be available with respect
to all laws. In many situations, where there is little lit-
erature on the process by which the law concerned
was implemented, the judge will have to determine
himself, based on what little material he is able to
obtain, what he believes the intentions of the legisla-
tor were, which would be even more subjective. Axa
seems to suggest that, if the fravaux préparatoires are
vague or silent as to the objective of the law with re-
spect to the situation at issue and do not confirm that
what the taxpayer is trying to achieve is contrary to
the legislator’s intention, then the second element of
the AOL definition is absent.

This state of affairs obviously favours taxpayers,
who must hope that, when having registered discus-
sions at the parliament during the travaux prépara-
toires, members of parliament will refrain from
ambiguous discussions or from raising issues without
answers, which could subsequently gain the force of
law,

D. The EU principles: freedom of establishment

The ECY has ruled in a number of cases that national
rules cannot restrict freedom of movement or free-
dom of establishment within the EU, freedoms which
are protected by Article 43 of the EC treaty, and that
restrictions on these freedoms cannot be justified by
the need to remove the potential threat of tax avoid-
ance.”® In Cadbury Schweppes,®® the ECJ also con-
demned  overextensive  anti-avoidance  rules
{specifically, the UK CFC rules) applying to situations
other than gqualifying fraud in the country concerned.
In an EU context, anti-aveidance rules, such as CFC
rules, are contrary to the principle of freedom of

36 1
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establishment and can be applied only if the State ap-
plying them can show that the scope of the rules is
timited in its application to situations in which a tax-
payer enters into a transaction for the sole purpose of
avoiding tax due in that State.

The French High Court indicated in its 2005 Sagal
decision?’ (see alsc above) that, in accordance with
this BECJT case law, the French AQL can be imple-
mented in an EU context to the extent it applies to
transactions whose only purpose is to avoid French
tax.

E. Prior rulings

France does not have the kinds of compulsory disclo-
sure rules that exist in the United States and the
United Kingdom, although discussions are on-going
on this subject. The French legislation does, however,
contain a safe-harbour provision (Article L 64 B of the
LPF), which provides that the AOL procedure does
not apply when the taxpayer has requested and ob-
tained a preliminary ruling from the central tax au-
thorities before entering into a transaction. In the
absence of a reply to a ruling request after the expiry
of a six month period, the FTA cannot invoke the AOL.
In practice, however, the ruling procedure has not
much been used by taxpayers, who tend to make their
own analyses. This is consistent with the fact thal case
law only allows the AOL to be applied in relatively ob-
vious situations, where the taxpayer can easily guess
what is likely to be the FTAs response. '

IV. What is the tax result of a determination that a
transaction lacks economic substance?

In situations in which a taxpayer has created an ap-
parent situation and has disguised the real situation
or has entered into a secret transaction, the FTA can
decide to accept the apparent situation and does not
have to invoke AOL.

If the FTA successfully applies the AOL procedure,
the challenged transaction, if it is fictitious, is totally
ignored, or, in other situations, is treated according to
its effective substance.

AOL is sanctioned by a specific tax penalty equal to
80 percent of the amount of tax reassessed, plus late
payment penalties.®® The 2008 law, however, reduced
the penalty to 40 percent when there is no proof that
the taxpayer was primarily responsible for initiating
the abusive transaction or was its main beneficiary. It
is the FTASs responsibility to prove that the 80 percent
penalty is applicable and that the taxpayer should not
henefit from the lower 40 percent penalty. All parties
to the contract, agreement or action concerned are
jointly and severally liable with the taxpayer for the
payment of the tax and penalties.

Apart from these tax penalties, the FTA can also
prosecute the taxpayer on a personal basis for a erimi-
nal offence, which can generate additional penalties,
up to a maximum amount of EUR 37,500 and up to
five years’ imprisonment.”” The penalty can be in-
creased to EUR 75,000 in certain specified cases of
fraud {the conducting of transactions without in-
voices or the obtaining of undue refunds) or even EUR

100,000 in the case of recidivism, and up to 10 years'
imprisonment. Accomplices can also be pursued. The
offending persons can also lose their civil rights and
rights of citizenship. '

V. Conclusion

The FTA has always stated that AOL procedure can
only be used to challenge the genuineness of legal ac-
tions in exceplional circumsiances.’® However, the
possibility that the AOL alfords of challenging the
overall tax lreatment of a transaction can be very
tempting to tax inspectors, especially because of the
high level of penalties involved when use of the AOL
procedure is $anctiongd by a judge. The AOL creates a
“double or néthing” dilemma for taxpayers, who must
either face the high pressure of negotialing a reassess-
rment so as to reduce penalties, or take the risk that the
tax cost maybe doubled if ACL is confirmed by the
courts.

Except where an agreement is reached between the
FTA and the taxpayer, this procedure largely relies on
the level of control effected by the courts, which have
the difficult task of adjudicating the objective of fight-
ing or discouraging tax avoidance, without creating
systemic doubt for taxpayers as to how transactions
will be treated for tax purposes. This puts both great
power and great responsibility in the hands of judges
and the procedure has been the subject of severe criti-
cism on the grounds that it can create a climate of sys-
temic uncertainty and insecurity, which is both
harmful for business and contrary to the general prin-
ciples of freedom. In practice, however, the experience
has been that the Courts have exercised a high level of
restraint as regards this procedure and it contimues to
be applied only in relatively rare cases.

There has probably been tax avoidance since the
first tax was introduced — it is certainly not a purely
modern problem, but it is, and will doubtless remain
a very scnsitive one, hinging as it does on the equilib-
rium between the desires of the administration and
those of the citizens. The criticism of the rather sub-
jective nature of the French AOL procedure invites a
comparison with more specific anti-avoidance provi-
sions, which also aim to prevent tax avoidance either
by defining objectively the situations that are within
and outside the law, or by “deeming” fraud to exist in
certain circumstances (for example, CFC rules and
deemed distributions rules). The specific provision
approach forces the tax administration to rule in ad-
vance on all possible situations of economic life in
laws and regulations, by creating rules with excep-
tions, exceptions to exceptions, elc, to prevent all pos-
sibilities of fraud or avoidance. The problem is that it
is very difficult — indeed, probably technically impos-
sible — to prevent all fraud and avoidance in this way.
The approach is also open to criticism because the
complicated deeming rules required apply to all tax-
payers and not only to the minority they concern,
which can often create significant difficulties for
genuine transactions where no avoidance is involved.

The AOL procedure is less than perfect and iis rela-
tively imprecise definition creates uncertainty in some
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sttuations but the subjective nature resulting from the
power allowed to the judge, gives it, like avoidance
itself, a “human” character that allows it to adapt to
the effective circumstances.

It could be asked whether the implementation of a
general AOL procedure precludes the need for more
specific anti-avoidance rules or at least reduces the
number of such rules that are required, by acknowl-
edging the fact that the law cannot organise every-
thing and that abuses of the law should be subject to
the discretion of the courts. Systematically combining
both the general AOL rule and specific ant-avoidance
rules would certainly create a “belt and braces” situa-
tion for the adminisiration to the detriment of the
principles of freedom.
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